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fishery management plan for the spe-
cies to which the project applies, in 
which case the Federal share cannot 
exceed 90 percent of the total esti-
mated cost of the project. 

(d) Financial assistance award. If the 
Secretary approves or disapproves a 
proposal for a project, he or she will 
promptly give written notification, in-
cluding, if disapproved, a detailed ex-
planation of the reason(s) for the dis-
approval. 

(e) Restrictions. (1) The total cost of 
all items included for engineering, 
planning, inspection, and unforeseen 
contingencies in connection with any 
works to be constructed as part of such 
a proposed project shall not exceed 10 
percent of the total cost of such works, 
and shall be paid by the state as a part 
of its contribution to the total cost of 
the project. 

(2) The expenditure of funds under 
this subpart may be applied only to 
projects for which a proposal has been 
evaluated under paragraph (b) of this 
section and approved by the Secretary, 
except that up to $25,000 each fiscal 
year may be awarded to a state out of 
the state’s regular apportionment to 
carry out an ‘‘enforcement agree-
ment.’’ An enforcement agreement 
does not require state matching funds. 

(f) Prosecution of work. All work must 
be performed in accordance with appli-
cable state laws or regulations, except 
when such laws or regulations are in 
conflict with Federal laws or regula-
tions such that the Federal law or reg-
ulation prevails. 

§ 263.53 Other funds. 
(a) Funds for disaster assistance. (1) 

The Secretary shall retain sole author-
ity in distributing any disaster assist-
ance funds made available under sec-
tion 308(b) of the Act. The Secretary 
may distribute these funds after he or 
she has made a thorough evaluation of 
the scientific information submitted, 
and has determined that a commercial 
fishery failure of a fishery resource 
arising from natural or undetermined 
causes has occurred. Funds may only 
be used to restore the resource affected 
by the disaster, and only by existing 
methods and technology. Any fishery 
resource used in computing the states’ 
amount under the apportionment for-

mula in § 253.601(a) will qualify for 
funding under this section. The Federal 
share of the cost of any activity con-
ducted under the disaster provision of 
the Act shall be limited to 75 percent of 
the total cost. 

(2) In addition, pursuant to section 
308(d) of the Act, the Secretary is au-
thorized to award grants to persons en-
gaged in commercial fisheries for unin-
sured losses determined by the Sec-
retary to have been suffered as a direct 
result of a fishery resource disaster. 
Funds may be distributed by the Sec-
retary only after notice and oppor-
tunity for public comment of the ap-
propriate limitations, terms, and con-
ditions for awarding assistance under 
this section. Assistance provided under 
this section is limited to 75 percent of 
an uninsured loss to the extent that 
such losses have not been compensated 
by other Federal or State Programs. 

(b) Funds for interstate commissions. 
Funds authorized to support the efforts 
of the three chartered Interstate Ma-
rine Fisheries Commissions to develop 
and maintain interstate fishery man-
agement plans for interjurisdictional 
fisheries will be divided equally among 
the Commissions. 

§ 253.54 Administrative requirements. 
Federal assistance awards made as a 

result of this Act are subject to all 
Federal laws, Executive Orders, Office 
of Management and Budget Circulars 
as incorporated by the award; Depart-
ment of Commerce and NOAA regula-
tions; policies and procedures applica-
ble to Federal financial assistance 
awards; and terms and conditions of 
the awards. 

PART 259—CAPITAL 
CONSTRUCTION FUND 

JOINT TAX REGULATIONS 

Sec. 
259.1 Execution of agreements and deposits 

made in a Capital Construction Fund. 

CAPITAL CONSTRUCTION FUND AGREEMENT 

259.30 Application for Interim Capital Con-
struction Fund Agreement (‘‘Interim 
CCF Agreement’’). 

259.31 Acquisition, construction, or recon-
struction. 

259.32 Conditional fisheries. 
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1 The phrase ‘‘existing capital and special 
reserve funds’’ does not refer to the Capital 
Construction Fund program but rather to 
funds established with the Maritime Admin-
istration prior to the amendment of the Mer-
chant Marine Act, 1936, which authorized the 
Capital Construction Fund program. 

259.33 Constructive deposits and with-
drawals; ratification of withdrawals (as 
qualified) made without first having ob-
tained Secretary’s consent; first tax year 
for which Interim CCF Agreement is ef-
fective. 

259.34 Minimum and maximum deposits; 
maximum time to deposit. 

259.35 Annual deposit and withdrawal re-
ports required. 

259.36 CCF accounts. 
259.37 Conditional consents to withdrawal 

qualification. 
259.38 Miscellaneous. 

AUTHORITY: 46 U.S.C. 1177. 

JOINT TAX REGULATIONS 

§ 259.1 Execution of agreements and 
deposits made in a Capital Con-
struction Fund. 

In the case of a taxable year of a tax-
payer beginning after December 31, 
1969, and before January 1, 1972, the 
rules governing the execution of agree-
ments and deposits under such agree-
ments shall be as follows: 

(a) A capital construction fund agree-
ment executed and entered into by the 
taxpayer on or prior to the due date, 
with extensions, for the filing of his 
Federal income tax return for such tax-
able year or years will be deemed to be 
effective on the date of the execution 
of such agreement or as of the close of 
business of the last regular business 
day of each such taxable year or years 
to which such deposit relates, which-
ever day is earlier. 

(b) Notwithstanding the provisions of 
paragraph (a) of this section, where: 

(1) For taxable years beginning after 
December 31, 1969, and prior to January 
1, 1971, an application for a capital con-
struction fund agreement is filed by a 
taxpayer prior to January 1, 1972, and a 
capital construction fund agreement is 
executed and entered into by the tax-
payer prior to March 1, 1972, and 

(2) For taxable years beginning after 
December 31, 1970, and prior to January 
1, 1972, an application for a capital con-
struction fund agreement is filed by a 
taxpayer prior to January 1, 1973, and a 
capital construction fund agreement is 
executed and entered into by the tax-
payer prior to March 1, 1973 (or, if ear-
lier, 60 days after the publication of 
final joint regulations under section 
607 of the Merchant Marine Act, 1936, 
as amended); then such a capital con-

struction fund agreement will be 
deemed to be effective as of the close of 
business of the last regular business 
day of each such taxable year or years 
to which such deposit related. 

(c)(1) Deposits made in a capital con-
struction fund pursuant to such an 
agreement within 60 days after the 
date of execution of the agreement, or 
on or prior to the due date, with exten-
sions, for the filing of his Federal in-
come tax return for such taxable year 
or years, whichever date shall be later, 
shall be deemed to have been made on 
the date of the actual deposit or as of 
the close of business of the last regular 
business day of each such taxable year 
or years to which such deposit relates, 
whichever day is earlier. 

(2) Notwithstanding paragraph (c)(1) 
of this section, for taxable years begin-
ning after December 31, 1970, and end-
ing prior to January 1, 1972, deposits 
made later than the last date per-
mitted under paragraph (c)(1) of this 
section but on or before January 9, 
1973, in a capital construction fund pur-
suant to an agreement with the Sec-
retary of Commerce, acting by and 
through the Administrator of the Na-
tional Oceanic and Atmospheric Ad-
ministration, shall be deemed to have 
been made on the date of the actual de-
posit or as of the close of business of 
the last regular business day of such 
taxable year, whichever is earlier. 

(d) Nothing in this section shall alter 
the rules and regulations governing the 
timing of deposits with respect to ex-
isting capital and special reserve funds 
or with respect to the treatment of de-
posits for any taxable year or years 
other than a taxable year or years be-
ginning after December 31, 1969, and be-
fore January 1, 1972. 1 

[37 FR 25025, Nov. 25, 1972, as amended at 38 
FR 8163, Mar. 29, 1973] 

VerDate Mar<15>2010 10:01 Nov 30, 2011 Jkt 223231 PO 00000 Frm 00927 Fmt 8010 Sfmt 8010 Q:\50\X50\50V9.TXT ofr150 PsN: PC150



918 

50 CFR Ch. II (10–1–11 Edition) § 259.30 

CAPITAL CONSTRUCTION FUND 
AGREEMENT 

SOURCE: Sections 259.30 to 259.38 appear at 
39 FR 33675, Sept. 19, 1974, unless otherwise 
noted. 

§ 259.30 Application for Interim Cap-
ital Construction Fund Agreement 
(‘‘Interim CCF Agreement’’). 

(a) General qualifications. To be eligi-
ble to enter into an Interim CCF 
Agreement an applicant must: 

(1) Be a citizen of the United States 
(citizenship requirements are those for 
documenting vessels in the coastwise 
trade within the meaning of section 2 
of the Shipping Act, 1916, as amended); 

(2) Own or lease one or more eligible 
vessels (as defined in section 607(k)(1) 
of the Act) operating in the foreign or 
domestic commerce of the United 
States. 

(3) Have an acceptable program for 
the acquisition, construction, or recon-
struction of one or more qualified ves-
sels (as defined in section 607(k)(2) of 
the Act). Qualified vessels must be for 
commercial operation in the fisheries 
of the United States. If the qualified 
vessel is 5 net tons or over, it must be 
documented in the fisheries of the 
United States. Dual documentation in 
both the fisheries and the coastwise 
trade of the United States is permis-
sible. Any vessel which will carry fish-
ing parties for hire must be inspected 
and certified (under 46 CFR part 176) by 
the U.S. Coast Guard as qualified to 
carry more than six passengers or dem-
onstrate to the Secretary’s satisfaction 
that the carrying of fishing parties for 
hire will constitute its primary activ-
ity. The program must be a firm rep-
resentation of the applicant’s actual 
intentions. Vague or contingent objec-
tives will not be acceptable. 

(b) Content of application. Applicants 
seeking an Interim CCF Agreement 
may make application by letter pro-
viding the following information: 

(1) Proof of U.S. citizenship; 
(2) The first taxable year for which 

the Interim CCF Agreement is to apply 
(see § 259.33 for the latest time at which 
applications for an Interim CCF Agree-
ment relating to a previous taxable 
year may be received); 

(3) The following information regard-
ing each ‘‘eligible vessel’’ which is to 

be incorporated in Schedule A of the 
Interim CCF Agreement for purposes of 
making deposits into a CCF pursuant 
to section 607 of the Act: 

(i) Name of vessel, 
(ii) Official number, or, in the case of 

vessels under 5 net tons, the State reg-
istration number where required, 

(iii) Type of vessel (i.e., catching ves-
sel, processing vessel, transporting ves-
sel, charter vessel, barge, passenger 
carrying fishing vessel, etc.), 

(iv) General characteristic (i.e., net 
tonnage, fish-carrying capacity, age, 
length, type of fishing gear, number of 
passengers carried or in the case of ves-
sels operating in the foreign or domes-
tic commerce the various uses of the 
vessel, etc.), 

(v) Whether owned or leased and, if 
leased, the name of the owner, and a 
copy of the lease, 

(vi) Date and place of construction, 
(vii) If reconstructed, date of redeliv-

ery and place of reconstruction, 
(viii) Trade (or trades) in which ves-

sel is documented and date last docu-
mented, 

(ix) If a fishing vessel, the fishery of 
operation (which in this section means 
each species or group of species—each 
species must be specifically identified 
by acceptable common names—of fish, 
shellfish, or other living marine re-
sources which each vessel catches, 
processes, or transports or will catch, 
process, or transport for commercial 
purposes such as marketing or proc-
essing the catch), 

(x) If a fishing vessel, the area of op-
eration (which for fishing vessels 
means the general geographic areas in 
which each vessel will catch, process, 
or transport, or charter for each spe-
cies or group of species of fish, shell-
fish, or other living marine resources). 

(4) The specific objectives to be 
achieved by the accumulation of assets 
in a Capital Construction Fund (to be 
incorporated in Schedule B of the In-
terim CCF Agreement) including: 

(i) Number of vessels, 
(ii) Type of vessel (i.e., catching, 

processing, transporting, or passenger 
carrying fishing vessel), 

(iii) General characteristics (i.e., net 
tonnage, fish-carrying capacity, age, 
length, type of fishing gear, number of 
passengers carried), 
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(iv) Cost of projects, 
(v) Amount of indebtedness to be paid 

for vessels to be constructed, acquired, 
or reconstructed (all notes, mortgages, 
or other evidences of the indebtedness 
must be submitted as soon as available, 
together with sufficient additional evi-
dence to establish that full proceeds of 
the indebtedness to be paid from a CCF 
under an Interim CCF Agreement, were 
used solely for the purpose of the con-
struction, acquisition, or reconstruc-
tion of Schedule B vessels), 

(vi) Date of construction, acquisition, 
or reconstruction, 

(vii) Fishery of operation (which in 
this section means each species or 
group of species—each species must be 
specifically identified by acceptable 
common name—of fish, shellfish, or 
other living marine resources), 

(viii) Area of operation (which in this 
section means the general geographic 
areas in which each vessel will will op-
erate for each species or group of spe-
cies of fish, shellfish, or other living 
marine resources). 

(c) Filing. The application must be 
signed and submitted in duplicate to 
the Regional Office of the National Ma-
rine Fisheries Service’s Financial As-
sistance Division corresponding to the 
region in which the party conducts its 
business. As a general rule, the Interim 
CCF Agreement must be executed and 
entered into by the taxpayer on or 
prior to the due date, with extensions, 
for the filing of the Federal tax return 
in order to be effective for the tax year 
to which that return relates. It is 
manifestly in the Applicant’s best in-
terest to file at least 45 days in ad-
vance of such date. 

[39 FR 33675, Sept. 19, 1974, as amended at 42 
FR 65185, Dec. 30, 1978] 

§ 259.31 Acquisition, construction, or 
reconstruction. 

(a) Acquisition. No vessel having pre-
viously been operated in a fishery of 
the United States prior to its acquisi-
tion by the party seeking CCF with-
drawal therefor shall be a qualified ves-
sel for the purpose of acquisition, ex-
cept in the cases specified in para-
graphs (a)(1) and (2) of this section: 

(1) A vessel not more than 5 years 
old, at the time of its acquisition by 
the party seeking CCF withdrawal 

therefor may be a qualified vessel for 
the purpose of acquisition, but only if 
each acquisition in this category be-
comes a Schedule A vessel and there 
exists for each acquisition in this cat-
egory (on a one-for-one basis) an addi-
tional Schedule B construction or re-
construction. The sole consideration 
for permitting an acquisition in this 
category is that it will enable the 
party (but the Secretary will not at-
tempt to predetermine such an ability) 
to accelerate accomplishment of the 
additional Schedule B construction or 
reconstruction. Should this consider-
ation materially fail, the Secretary 
shall, at his discretion, disqualify pre-
viously qualified withdrawals in this 
category, seek liquidated damages as 
provided for in paragraph (a)(4) of this 
section and/or terminate the Interim 
CCF Agreement. 

(2) A vessel more than 5 years old, 
but not more than 25 years old (special 
showing required if more than 25 years 
old, see paragraph (b) of this section), 
at the time of acquisition by the party 
seeking CCF withdrawal therefor may 
be a qualified vessel for the purpose of 
acquisition, but only if that same ves-
sel becomes a Schedule A vessel and (in 
addition to being a Schedule B vessel 
for the purpose of its acquisition) be-
comes a Schedule B vessel for the pur-
pose of that same vessel’s reconstruc-
tion to be accomplished ordinarily 
within 7 years from the date of acquisi-
tion. The sole consideration for permit-
ting an acquisition in this category is 
that it will enable a party (but the Sec-
retary will not attempt to predeter-
mine such an ability) to accelerate ac-
complishment of the Schedule B recon-
struction of the vessel so acquired. 
Should this consideration materially 
fail, the same penalty prescribed in 
paragraph (a)(1) of this section applies. 

(3) Reserved for minimum deposits 
under this section. 

(4) Reserved for liquidated damages. 
(b) Reconstruction. No reconstruction 

project costing less than $100,000 shall 
qualify a vessel for reconstruction, un-
less the reconstruction project costs, 
or will cost, 20 percent or more of the 
reconstructed vessel’s acquisition cost 
(in its unreconstructed state) to the 
party seeking CCF withdrawal there-
for. If the reconstruction project meets 

VerDate Mar<15>2010 10:01 Nov 30, 2011 Jkt 223231 PO 00000 Frm 00929 Fmt 8010 Sfmt 8010 Q:\50\X50\50V9.TXT ofr150 PsN: PC150



920 

50 CFR Ch. II (10–1–11 Edition) § 259.31 

the $100,000 test, then the 20 percent 
test does not apply. Conversely, if the 
reconstruction project does not meet 
the $100,000 test, then the 20 percent 
test applies. 

(1) Reconstruction may include re-
building, replacing, reconditioning, 
converting and/or improving any por-
tion of a vessel. A reconstruction 
project must, however, substantially 
prolong the useful life of the recon-
structed vessel, increase its value, or 
adapt it to a different commercial use 
in the fishing trade or industry. 

(2) All, or the major portion (ordi-
narily, not less than 80 percent), of a 
reconstruction project’s actual cost 
must (for the purpose of meeting the 
above dollar or percentage tests) be 
classifiable as a capital expenditure for 
Internal Revenue Service (IRS) pur-
poses. That otherwise allowable (i.e., 
for the purpose of meeting the above 
dollar or percentage tests) portion of a 
reconstruction project’s actual cost 
which is not classifiable as a capital 
expenditure shall, however, be excluded 
from the amount qualified for with-
drawal as a result of the reconstruction 
project. 

(3) No vessel more than 25 years old 
at the time of withdrawal or request 
for withdrawal shall be a qualified ves-
sel for the purpose of reconstruction 
unless a special showing is made, to 
the Secretary’s discretionary satisfac-
tion, that the type and degree of recon-
struction intended will result in an ef-
ficient and productive vessel with an 
economically useful life at least 10 
years beyond the date reconstruction is 
completed. 

(c) Time permitted for construction or 
reconstruction. Construction or recon-
struction must be completed within 18 
months from the date construction or 
reconstruction first commences, unless 
otherwise consented to by the Sec-
retary. 

(d) Energy saving improvements. An 
improvement made to a vessel to con-
serve energy shall, regardless of cost, 
be treated as a reconstruction for the 
purpose of qualifying a CCF withdrawal 
for such expenditure and shall be ex-
empted from having to meet condi-
tional fishery requirements for recon-
struction as set forth in § 259.32 and 
from all qualifying tests for recon-

struction set forth in paragraph (b) of 
this section with the following excep-
tions: 

(1) An energy saving improvement 
shall be required to meet both condi-
tional fishery requirements and the 
qualifying tests for reconstruction if it 
serves the dual purpose of saving en-
ergy and meeting the reconstruction 
requirement of paragraph (a) of this 
section for qualifying a withdrawal for 
the acquisition of a used vessel. 

(2) That portion of the actual cost of 
an energy saving improvement which is 
to be paid for from the CCF must be 
classifiable and treated as a capital ex-
penditure for Internal Revenue Service 
purposes. 

(e) Safety projects. The acquisition 
and installation of safety equipment 
for a qualified vessel and vessel modi-
fications whose central purpose is ma-
terially increasing the safety of a 
qualified vessel or the acquisition and 
installation of equipment required by 
law or regulation that materially in-
creases the safety of a qualified vessel 
shall, regardless of cost, be treated as 
reconstruction for the purpose of quali-
fying a CCF withdrawal for such ex-
penditure, shall be exempt from having 
to meet conditional fishery require-
ments for reconstruction as set forth in 
§ 259.32, and shall be exempt from all 
qualifying tests for reconstruction set 
forth in paragraph (b) of this section, 
with the following exceptions: 

(1) A safety improvement shall be re-
quired to meet both conditional fishery 
requirements and all qualifying tests 
for reconstruction if it serves the dual 
purpose of safety and meeting the re-
construction requirement of paragraph 
(a) of this section for qualifying a with-
drawal for the acquisition of a used 
vessel; 

(2) That portion of the actual cost of 
a safety improvement that is to be paid 
for from the CCF must be classifiable 
and treated as a capital expenditure for 
Internal Revenue Service purposes; 

(3) Safety improvement projects 
whose clear and central purpose is re-
stricted to complying with the require-
ments of the Commercial Fishing In-
dustry Vessel Safety Act of 1988 (Public 
Law 100–424 Sec. 1, 102 stat. 1585 (1988) 
(codified in scattered sections of 46 
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U.S.C.)) shall, without further docu-
mentation, be considered to fall within 
this paragraph (e). Satisfactory docu-
mentation will be required for all other 
projects proposed to be considered as 
falling within this paragraph (e). 
Projects not required by law or regula-
tion whose central purpose clearly in-
volves something other than an im-
provement that materially increases 
the safety of a vessel will not be con-
sidered to fall within this paragraph 
(e). 

[39 FR 33675, Sept. 19, 1974, as amended at 46 
FR 54563, Nov. 3, 1981; 62 FR 331, Jan. 3, 1997] 

§ 259.32 Conditional fisheries. 
(a) The Secretary may from time-to- 

time establish certain fisheries in 
which CCF benefits will be restricted. 
The regulatory mechanism for so doing 
is part 251 of this chapter. Each fishery 
so restricted is termed a ‘‘conditional 
fishery’’. Subpart A of part 251 of this 
chapter establishes the procedure to be 
used by the Secretary in proposing and 
adopting a fishery as a conditional 
fishery. Subpart B of part 251 of this 
chapter enumerates each fishery actu-
ally adopted as a conditional fishery 
(part 251 of this chapter should be re-
ferred to for details). The purpose of 
this § 259.32 is to establish the effect of 
conditional fishery adoption upon In-
terim CCF Agreements. 

(b) If a written request for an other-
wise permissible action under an In-
terim CCF Agreement is submitted 
prior to the date upon which condi-
tional fishery adoption occurs, then 
the Secretary will act, in an otherwise 
normal manner, upon so much of the 
action then applied for as is then per-
missible without regard to the subse-
quent adoption of a conditional fishery 
(even, if that adoption occurs before 
the Secretary gives his consent or 
issues an Interim CCF Agreement or 
amendment thereto, all as the case 
may be). Nevertheless, the conditions 
as set forth in paragraph (d) of this sec-
tion shall apply. 

(c) If a written request for an other-
wise permissible action under an In-
terim CCF Agreement, or an applica-
tion for an Interim CCF Agreement, is 
submitted after the date upon which 
conditional fishery adoption occurs, 
then the Secretary will act, in an oth-

erwise normal manner, upon so much 
of the action then applied for as is then 
permissible without regard to the pre-
vious adoption of a conditional fishery 
provided, however, that this paragraph 
shall apply only to construction or re-
construction for which a binding con-
tract has been reduced to writing prior 
to the date upon which conditional 
fishery adoption occurred. Neverthe-
less, the conditions as set forth in 
paragraph (d) of this section shall 
apply. 

(d) Conditional fishery adoption shall 
have no effect whatsoever upon a 
Schedule B objective whose qualifica-
tion for withdrawal (which may be in 
an amount equal to the total cost over 
time of a Schedule B objective, i.e., a 
series of withdrawals) has been, prior 
to the date of conditional fishery adop-
tion, either consented to by the Sec-
retary or requested in accordance with 
paragraph (b) or (c) of this section. 
This extends to past, present, and fu-
ture withdrawals in an amount rep-
resenting up to 100 percent of the cost 
of a Schedule B objective. Commence-
ment of any project in these categories 
shall, however, be started not later 
than 6 months from the date of condi-
tional fishery adoption and shall be 
completed within 24 months from the 
date of conditional fishery adoption, 
unless for good and sufficient cause 
shown the Secretary, at his discretion, 
consents to a longer period for either 
project commencement or completion. 
Consent to the qualification of with-
drawal for any project in these cat-
egories not commenced or completed 
within the periods allowed shall be re-
voked at the end of the periods al-
lowed. 

(e) Conditional fishery adoption shall 
have no effect whatsoever upon Sched-
ule B objectives which will not result 
in significantly increasing harvesting 
capacity in a fishery adopted as a con-
ditional fishery. 

(1) Construction of a new vessel (ves-
sel ‘‘Y’’) for operation in an adopted 
conditional fishery shall be deemed to 
significantly increase harvesting ca-
pacity in that fishery unless the party 
causing the ‘‘Y’’ vessel to be con-
structed causes (within 1 year after the 
delivery of vessel ‘‘Y’’) to be perma-
nently removed from all fishing, or 
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placed permanently in a fishery not 
then adopted as a conditional fishery, 
under such conditions as the Secretary 
may deem necessary or desirable, a 
vessel (vessel ‘‘Z’’) which has during 
the previous 18 months operated sub-
stantially in the same fishery as the 
‘‘Y’’ vessel and which has a fishing ca-
pacity substantially equivalent to the 
‘‘Y’’ vessel. Failure to remove a vessel 
could subject all withdrawals to be 
treated as nonqualified and may be 
cause for termination of the CCF. What 
constitutes substantially equivalent 
fishing capacity shall be a matter for 
the Secretary’s discretion. Ordinarily, 
in exercising his discretion about what 
does or does not constitute substan-
tially equivalent fishing capacity, the 
Secretary will take into consideration 
(i) the average size of vessels con-
structed for the adopted conditional 
fishery in question at the time vessel 
‘‘Z’’ was constructed (or, if constructed 
for a different fishery, the average size 
of vessels in the adopted conditional 
fishery at the time vessel ‘‘Z’’ entered 
it), (ii) the average size of vessels con-
structed for the adopted conditional 
fishery at the time vessel ‘‘Y’’ was or 
will be constructed, and (iii) such other 
factors as the Secretary may deem ma-
terial and equitable, including the 
length of time the party had owned or 
leased vessel ‘‘Z’’ and the length of 
time the vessel has operated in the 
conditional fishery. The Secretary will 
consider these factors, and exercise his 
discretion, in such a way as to encour-
age use of this program by established 
fishermen who have owned or leased for 
substantial periods vessels which need 
to be replaced, even though a ‘‘Z’’ ves-
sel may have been constructed at a 
time which dictated a lesser fishing ca-
pacity than dictated for a ‘‘Y’’ vessel 
at the time of its construction. 

(2) Acquisition and/or reconstruction 
of a used vessel for operation in an 
adopted conditional fishery shall be 
deemed to significantly increase har-
vesting capacity in that fishery unless 
the vessel to be acquired and/or recon-
structed had during the previous 3 
years operated substantially in the 
same fishery as the adopted condi-
tional fishery in which it will operate 
after acquisition and/or reconstruction. 
If less than 3 years, then acquisition 

and/or reconstruction of a used vessel 
for operation in an adopted conditional 
fishery shall be deemed to significantly 
increase harvesting capacity in that 
fishery unless there occurs vessel re-
moval or permanent placement else-
where under the same conditions speci-
fied for construction in paragraph (e)(1) 
of this section. 

(3) Construction of a new vessel or 
the acquisition and/or reconstruction 
of a used vessel for operation in an 
adopted conditional fishery shall not 
be deemed to significantly increase the 
harvesting capacity where the vessel 
constructed, acquired and/or recon-
structed replaces another vessel which 
was lost or destroyed and which had, 
immediately prior to the loss or de-
struction, operated in the same fishery 
as the adopted conditional fishery, pro-
vided, however, that the fishing capac-
ity of the replacement vessel has a 
fishing capacity substantially equiva-
lent to the vessel lost or destroyed and 
that the construction, acquisition and/ 
or reconstruction is completed within 2 
years after the close of the taxable 
year in which the loss or destruction 
occurred. The Secretary may, at his 
discretion, and for good and sufficient 
cause shown, extend the replacement 
period, provided that the request for 
extension of time to replace is timely 
filed with the Secretary 

(f) Conditional fishery adoption shall 
have the following effect on all Sched-
ule B objectives (whether for acquisi-
tion, construction, or reconstruction) 
which the Secretary deems to signifi-
cantly increase harvesting capacity in 
that fishery, excluding those cir-
cumstances specifically exempted by 
paragraphs (b) through (e) of this sec-
tion (which shall be governed by the 
provisions of paragraphs (b) through (e) 
of this section). 

(1) The Secretary may nevertheless 
consent to the qualification of with-
drawal, but only up to an amount not 
exceeding the total of eligible ceilings 
actually deposited during tax years 
other than the taxable year in which 
conditional fishery adoption occurs 
plus a pro-rata portion of eligible ceil-
ings generated in the tax year in which 
conditional fishery adoption occurs. 
Pro-ration shall be according to the 
number of months or any part thereof 
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in a party’s tax year which elapse be-
fore the adoption of the conditional 
fishery occurs. For example, if a par-
ty’s tax year runs from January 1, 1974, 
to December 31, 1974, and conditional 
fishery adoption occurs on August 15, 
1974, (i.e., during the 8th month of the 
party’s tax year), then the pro-rata 
portion for that year is eight-twelfths 
of the total eligible ceilings generated 
during that year. 

(2) Qualified withdrawals in excess of 
the amount specified in paragraph (f)(1) 
of this section shall not, during the 
continuance of the adopted conditional 
fishery, be consented to. Parties at this 
point shall have the following option: 

(i) Make, with the Secretary’s con-
sent, a nonqualified withdrawal of the 
excess and discontinue the future de-
posit of eligible ceilings (which may ef-
fect termination of the Interim CCF 
Agreement). 

(ii) Reserve the excess, as well as the 
future deposit of eligible ceilings, for a 
Schedule B objective not then involv-
ing an adopted conditional fishery. If 
amendment of an Interim CCF Agree-
ment is necessary in order to include a 
Schedule B objective not then involv-
ing an adopted conditional fishery, the 
party may, with the Secretary’s con-
sent, make the necessary amendment. 

(iii) Reserve the excess, as well as the 
future deposit of eligible ceilings, for a 
Schedule B objective involving a then 
adopted conditional fishery in antici-
pation that the then adopted condi-
tional fishery will eventually be 
disadopted, in which case all deposits 
of eligible ceilings will once again be 
eligible for the Secretary’s consent as 
qualified withdrawals. If the adoption 
of a conditional fishery continues for a 
substantial length of time and there is 
no forseeable prospect of disadoption, 
then the Secretary, in his discretion, 
may require paragraph (f)(2)(i) or (ii) of 
this section to be effected. 

(g) The Secretary shall neither enter 
into a new Interim CCF Agreement, 
nor permit amendment of an existing 
one, which involves a Schedule B objec-
tive in a then adopted conditional fish-
ery unless paragraph (b), (c) or (d) of 
this § 259.32 applies or unless the Sched-
ule B objective is expressly conditioned 
upon acquisition construction, or re-
construction of the type permitted 

under paragraph (e) of this § 259.32. 
Such an express condition would not 
survive beyond the time at which con-
ditional fishery status is removed. 

§ 259.33 Constructive deposits and 
withdrawals; ratification of with-
drawals (as qualified) made without 
first having obtained Secretary’s 
consent; first tax year for which In-
terim CCF Agreement is effective. 

(a) Periods controlling permissibility. 
For the purpose of this § 259.33, the pe-
riod between the beginning and the end 
of a party’s tax year is designated 
‘‘Period (aa)’’; the period between the 
end of a party’s tax year and the par-
ty’s tax due date for that tax year is 
designated ‘‘Period (bb)’’; the period 
between the party’s tax due date and 
the date on which ends the party’s last 
extension (if any) of that tax due date 
is designated ‘‘Period (cc)’’. 

(b) Constructive deposits and with-
drawals (before Interim CCF Agreement 
effectiveness date). Constructive depos-
its and withdrawals shall be permis-
sible only during the Period (aa) during 
which a written application for an in-
terim CCF Agreement is submitted to 
the Secretary and so much of the next 
succeeding Period (aa), if any, which 
occurs before the Secretary executes 
the Interim CCF Agreement previously 
applied for. All otherwise qualified ex-
penditures of eligible ceilings during 
Period (aa) may be consented to by the 
Secretary as constructive deposits and 
withdrawals: Provided, The applicant’s 
application for an Interim CCF Agree-
ment and for consent to constructive 
deposit and withdrawal qualification 
(together with sufficient supporting 
data to enable the Secretary’s execu-
tion or issuance of consent) is sub-
mitted to the Secretary either before 
the end of Period (bb) or, if extension 
was requested and received, before the 
end of Period (cc). If, however, the Sec-
retary receives the completed applica-
tion in proper form so close to the lat-
est permissible period that the Interim 
CCF Agreement cannot be executed 
and/or the consent given before the end 
of Period (bb) or Period (cc), whichever 
applies, then the burden is entirely 
upon the applicant to negotiate with 
the Internal Revenue Service (IRS) for 
such relief as may be available (e.g., 
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filing an amended tax return, if appro-
priate). The Secretary willl neverthe-
less execute the Interim CCF Agree-
ment and issue his consent however 
long past the applicant’s Period (bb) or 
Period (cc), whichever applies, the Sec-
retary’s administrative workload re-
quires. Should IRS relief be, for any 
reason, unavailable, the Secretary 
shall regard the same as merely due to 
the applicant’s having failed to apply 
in a more timely fashion. 

(c) Constructive deposits (after Interim 
CCF Agreement effectiveness date). The 
Secretary shall not permit construc-
tive deposits or withdrawals after the 
effective date of an Interim CCF Agree-
ment. Eligible ceilings must, after the 
effective date of an interim CCF Agree-
ment, be physically deposited in money 
or kind in scheduled depositories be-
fore the last date eligible ceilings for 
any Period (aa) of any party become in-
eligible for deposit (the last date being 
Period (bb) or Period (cc), whichever 
applies). 

(d) Ratification of withdrawals (as 
qualified) made without first having ob-
tained Secretary’s consent. The Sec-
retary may ratify as qualified any 
withdrawal made without first having 
obtained the Secretary’s consent there-
for, provided the withdrawal was such 
as would have resulted in the Sec-
retary’s consent had it been requested 
before withdrawal, and provided fur-
ther that the party’s request for con-
sent (together with sufficient sup-
porting data to enable issuance of the 
Secretary’s consent) is submitted to 
the Secretary either before the end of 
Period (bb) or, if extension was re-
quested and received, before the end of 
Period (cc). 

(1) If, however, the Secretary receives 
the request in proper form so close to 
the latest permissible period that the 
consent cannot be given before expira-
tion of Period (bb) or Period (cc), 
whichever applies, then the burden is 
entirely upon the party to negotiate 
with IRS for such relief as may be 
available (e.g., filing an amended tax 
return, if appropriate). The Secretary 
will nevertheless issue his consent 
however long past the party’s Period 
(bb) or Period (cc), whichever applies, 
the Secretary’s administrative work-
load requires. Should IRS relief be, for 

any reason, unavailable, the Secretary 
shall regard the same as merely due to 
the party’s having failed to apply in a 
more timely fashion. 

(2) All parties shall be counseled that 
it is manifestly in their best interest to 
request the Secretary’s consent 45 days 
in advance of the expected date of 
withdrawal. Withdrawals made without 
the Secretary’s consent, in reliance on 
obtaining the Secretary’s consent, are 
made purely at a party’s own risk. 
Should any withdrawal made without 
the Secretary’s consent prove, for any 
reason, to be one to which the Sec-
retary will not or cannot consent by 
ratification, then the result will be ei-
ther, or both, at the Secretary’s discre-
tion, an unqualified withdrawal or an 
involuntary termination of the Interim 
CCF Agreement. 

(3) Should the withdrawal made with-
out having first obtained the Sec-
retary’s consent be made in pursuance 
of a project not then an eligible Sched-
ule B objective, then the Secretary 
may entertain an application to amend 
the Interim CCF Agreement’s Schedule 
B objectives as the prerequisite to con-
senting by ratification to the with-
drawal, all under the same time con-
straints and conditions as otherwise 
specified herein. 

(4) Any withdrawals made, after the 
effective date of an Interim CCF Agree-
ment, without the Secretary’s consent 
are automatically non-qualified with-
drawals unless the Secretary subse-
quently consents to them by ratifica-
tion as otherwise specified herein. 

(5) Redeposit of that portion of the 
ceiling withdrawn without the Sec-
retary’s consent, and for which such 
consent is not subsequently given (ei-
ther by ratification or otherwise), shall 
not be permitted. If such a non-quali-
fied withdrawal adversely affects the 
Interim CCF Agreement’s general sta-
tus in any wise deemed by the Sec-
retary, at his discretion, to be signifi-
cant and material, the Secretary may 
involuntarily terminate the Interim 
CCF Agreement. 

(e) First tax year for which Interim CCF 
Agreement is effective. An Agreement, to 
be effective for any party’s Period (aa), 
must be executed and entered into by 
the party, and submitted to the Sec-
retary, before the end of Period (bb) or 
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Period (cc), whichever applies, for such 
Period (aa). If executed and entered 
into by the party, and/or received by 
the Secretary, after the end of Period 
(bb) or Period (cc), whichever applies, 
then the Agreement will be first effec-
tive for the next succeeding Period 
(aa). 

(1) If, however, the Secretary receives 
an Agreement executed and entered 
into by the party in proper form so 
close to the latest permissible period 
that the Secretary cannot execute the 
Agreement before expiration of Period 
(bb) or Period (cc), whichever applies, 
then the burden is entirely upon the 
party to negotiate with IRS for such 
relief as may be available (e.g., filing 
an amended tax return, if appropriate). 
The Secretary will nevertheless exe-
cute the Agreement however long past 
the party’s Period (bb) or Period (cc), 
whichever applies, the Secretary’s ad-
ministrative workload requires. Should 
IRS relief be, for any reason, unavail-
able, the Secretary shall regard the 
same as merely due to the party’s hav-
ing failed to apply in a more timely 
manner. 

(2) All parties shall be counseled that 
it is manifestly in their best interest to 
enter into and execute an Agreement, 
and submit the same to the Secretary, 
at least 45 days in advance of the Pe-
riod (bb) or Period (cc), whichever ap-
plies, for the Period (aa) for which the 
Agreement is first intended to be effec-
tive. 

§ 259.34 Minimum and maximum de-
posits; maximum time to deposit. 

(a) Minimum annual deposit. The min-
imum annual (based on each party’s 
taxable year) deposit required by the 
Secretary in order to maintain an In-
terim CCF Agreement shall be an 
amount equal to 2 percent of the total 
anticipated cost of all Schedule B ob-
jectives unless such 2 percent exceeds 
during any tax year 50 percent of a par-
ty’s Schedule A taxable income, in 
which case the minimum deposit for 
that year shall be 50 percent of the par-
ty’s Schedule A taxable income. 

(1) Minimum annual deposit compli-
ance shall be audited at the end of each 
party’s taxable year unless any one or 
more of the Schedule B objectives is 
scheduled for commencement more 

than 3 taxable years in advance of the 
taxable year in which the agreement is 
effected, in which case minimum an-
nual deposit compliance shall be au-
dited at the end of each 3 year taxable 
period. In any taxable year, a Party 
may apply any eligible amount in ex-
cess of the 2 percent minimum annual 
deposit toward meeting the party’s 
minimum annual deposit requirement 
in past or future years: Provided, how-
ever, At the end of each 3 year period, 
the aggregate amount in the fund must 
be in compliance with 2 percent min-
imum annual deposit rule (unless the 
50 percent of taxable income situation 
applies). 

(2) The Secretary may, at his discre-
tion and for good and sufficient cause 
shown, consent to minimum annual de-
posits in any given tax year or com-
bination of tax years in an amount 
lower than prescribed herein: Provided, 
The party demonstrates to the Sec-
retary’s satisfaction the availability of 
sufficient funds from any combination 
of sources to accomplish Schedule B 
objectives at the time they are sched-
uled for accomplishment. 

(b) Maximum deposits. Other than the 
maximum annual ceilings established 
by the Act, the Secretary shall not es-
tablish a maximum annual ceiling: Pro-
vided, however, That deposits can no 
longer be made once a party has depos-
ited 100 percent of the anticipated cost 
of all Schedule B objectives, unless the 
Interim CCF Agreement is then amend-
ed to establish additional Schedule B 
objectives. 

(c) Maximum time to deposit. Ten years 
shall ordinarily be the maximum time 
the Secretary shall permit in which to 
accumulate deposits prior to com-
mencement of any given Schedule B 
objective. A time longer than 10 years, 
either by original scheduling or by sub-
sequent extension through amendment, 
may, however, be permitted at the Sec-
retary’s discretion and for good and 
sufficient cause shown. 

§ 259.35 Annual deposit and with-
drawal reports required. 

(a) The Secretary will require from 
each Interim CCF Agreement holder 
(Party) the following annual deposit 

VerDate Mar<15>2010 10:01 Nov 30, 2011 Jkt 223231 PO 00000 Frm 00935 Fmt 8010 Sfmt 8010 Q:\50\X50\50V9.TXT ofr150 PsN: PC150



926 

50 CFR Ch. II (10–1–11 Edition) § 259.36 

and withdrawal reports. Failure to sub-
mit such reports may be cause for in-
voluntary termination of CCF Agree-
ments. 

(1) A preliminary deposit and with-
drawal report at the end of each cal-
endar year, which must be submitted 
not later than 45 days after the close of 
the calendar year. The report must 
give the amounts withdrawn from and 
deposited into the party’s CCF during 
the subject year, and be in letter form 
showing the agreement holder’s name, 
FVCCF identification number, and tax-
payer identification number. Each re-
port must bear certification that the 
deposit and withdrawal information 
given includes all deposit and with-
drawal activity for the year and the ac-
count reported. Negative reports must 
be submitted in those cases where 
there is no deposit and/or withdrawal 
activity. If the party’s tax year is the 
same as the calendar year, and if the 
final deposit and withdrawal report re-
quired under paragraph (a)(2) of this 
section is submitted before the due 
date for this preliminary report, then 
this report is not required. 

(2) A final deposit and withdrawal re-
port at the end of the tax year, which 
shall be submitted not later than 30 
days after expiration of the due date, 
with extensions (if any), for filing the 
party’s Federal income tax return. The 
report must be made on a form pre-
scribed by the Secretary using a sepa-
rate form for each FVCCF depository. 
Each report must bear certification 
that the deposit and withdrawal infor-
mation given includes all deposit and 
withdrawal activity for the year and 
account reported. Negative reports 
must be submitted in those cases where 
there is no deposit and/or withdrawal 
activity. 

(b) Failure to submit the required an-
nual deposit and withdrawal reports 
shall be cause after due notice for ei-
ther, or both, disqualification of with-
drawals or involuntary termination of 
the Interim CCF Agreement, at the 
Secretary’s discretion. 

(c) Additionally, the Secretary shall 
require from each Interim CCF Agree-
ment holder, not later than 30 days 
after expiration of the party’s tax due 
date, with extensions (if any), a copy of 
the party’s Federal Income Tax Return 

filed with IRS for the preceding tax 
year. Failure to submit shall after due 
notice be cause for the same adverse 
action specified in the paragraph 
above. 

[39 FR 33675, Sept. 19, 1974, as amended at 48 
FR 57302, Dec. 29, 1983; 53 FR 35203, Sept. 12, 
1988] 

§ 259.36 CCF accounts. 

(a) General: Each CCF account in 
each scheduled depository shall have 
an account number, which must be re-
flected on the reports required by 
§ 259.35. All CCF accounts shall be re-
served only for CCF transactions. 
There shall be no intermingling of CCF 
and non-CCF transactions and there 
shall be no pooling of 2 or more CCF 
accounts without prior consent of the 
Secretary. Safe deposit boxes, safes, or 
the like shall not be eligible CCF de-
positories without the Secretary’s con-
sent and then only under such condi-
tions as the Secretary, in his discre-
tion, prescribes. 

(b) Assignment: The use of Fund as-
sets for transactions in the nature of a 
countervailing balance, compensating 
balance, pledge, assignment, or similar 
security arrangement shall constitute 
a material breach of the Agreement un-
less prior written consent of the Sec-
retary is obtained. 

(c) Depositories: (1) Section 607(c) of 
the Act provides that amounts in a 
CCF must be kept in the depository or 
depositories specified in the Agree-
ments and be subject to such trustee or 
other fiduciary requirements as the 
Secretary may specify. 

(2) Unless otherwise specified in the 
Agreement, the party may select the 
type or types of accounts in which the 
assets of the Fund may be deposited. 

(3) Non-cash deposits or investments 
of the Fund should be placed in control 
of a trustee under the following condi-
tions: 

(i) The trustee should be specified in 
the Agreement; 

(ii) The trust instrument should pro-
vide that all investment restrictions 
stated in section 607(c) of the Act will 
be observed; 
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(iii) The trust instrument should pro-
vide that the trustee will give consider-
ation to the party’s withdrawal re-
quirements under the Agreement when 
investing the Fund; 

(iv) The trustee must agree to be 
bound by all rules and regulations 
which have been or will be promulgated 
governing the investment or manage-
ment of the Fund. 

§ 259.37 Conditional consents to with-
drawal qualification. 

The Secretary may conditionally 
consent to the qualification of with-
drawal, such consent being conditional 
upon the timely submission to the Sec-
retary of such further proofs, assur-
ances, and advices as the Secretary, in 
his discretion, may require. Failure of 
a party to comply with the conditions 
of such a consent within a reasonable 
time and after due notice shall, at the 
Secretary’s discretion, be cause for ei-
ther, or both, nonqualification of with-
drawal or involuntary Interim CCF 
Agreement termination. 

§ 259.38 Miscellaneous. 
(a) Wherever the Secretary prescribes 

time constraints herein for the submis-
sion of any CCF transactions, the post-
mark date shall control if mailed or, if 
personally delivered, the actual date of 
submission. All required materials may 
be submitted to any Financial Assist-
ance Division office of the National 
Marine Fisheries Service. 

(b) All CCF information received by 
the Secretary shall be held strictly 
confidential, except that it may be 
published or disclosed in statistical 
form provided such publication does 
not disclose, directly or indirectly, the 
identity of any fundholder. 

(c) While recognizing that precise 
regulations are necessary in order to 

treat similarly situated parties simi-
larly, the Secretary also realizes that 
precision in regulations can often 
cause inequitable effects to result from 
unavoidable, unintended, or minor dis-
crepancies between the regulations and 
the circumstances they attempt to 
govern. The Secretary will, con-
sequently, at his discretion, as a mat-
ter of privilege and not as a matter of 
right, attempt to afford relief to par-
ties where literal application of the 
purely procedural, as opposed to sub-
stantive, aspects of these regulations 
would otherwise work an inequitable 
hardship. This privilege will be spar-
ingly granted and no party should be-
fore the fact attempt to act in reliance 
on its being granted after the fact. 

(d) These §§ 259.30 through 259.38 are 
applicable absolutely to all Interim 
CCF Agreements first entered into (or 
the amendment of all then existing In-
terim CCF Agreements, which amend-
ment is first entered into) on or after 
the date these §§ 259.30 through 259.38 
are adopted. These §§ 259.30 through 
259.38 are applicable to all Interim CCF 
Agreements entered into before the 
date these §§ 259.30 through 259.38 are 
adopted, with the following exceptions 
only: 

(1) The vessel age limitations im-
posed by § 259.31 shall not apply to al-
ready scheduled Schedule B objectives. 

(2) The minimum deposits imposed by 
§ 259.34 shall not apply to any party’s 
tax year before that party’s tax year 
next following the one in which these 
§§ 259.30 through 259.38 are adopted. 

(e) These §§ 259.30 through 259.38 are 
specifically incorporated in all past, 
present, and future Interim CCF Agree-
ments by reference thereto made in 
Whereas Clause number 2 of all such 
Interim CCF Agreements. 
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